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In the Court o! Appeals of the District ol Columbia. 


No. 2218. 

Sophia C. Pitchlynn, Plaintiff in Error, 

vs. 

District of Columbia. 


No. 356,841. 

In the Police Court of the District of Columbia, September Term, 

1910. 

District of Columbia 
vs. 

Sophia C. Pitchlynn. 

Information for Violation of Police Regulations. 

Be it remembered, that in the Police Court of the District of Co¬ 
lumbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above entitled cause, to wit: 

1 ( Information .) 

In the Police Court of the District of Columbia, June Term, A. D. 

1910. 

The District of Columbia, ss: 

Edward H. Thomas, Esq., Corporation Counsel, by Gus A. 
Schuldt, Esq., Assistant Corporation Counsel, who, for the District 
of Columbia prosecutes in this behalf in his proper person, comes 
here into Court, and causes the Court to be informed, and com¬ 
plains that Sophia C. Pitchlynn, late of the District of Columbia 
aforesaid, on the 11th day of June, in the year A. D. nineteen hun¬ 
dred and ten, in the District of Columbia aforesaid, and in the City 
of Washington, on premises # 1104 6th Street, northwest, and 
within the fire limits of the District of Columbia, did then and there 
keep certain domestic fowls, to wit: chickens said chickens being 
dvent within twenty-five feet of a structure owne d by anot her 
used tor human habitation and occupa tion nT the same blocjr or 
"square with premises 1104 6th Street, northwest, aforesaid; con- 
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trary to and in violation of the Police Regulation? of the District 
of Columbia, and constituting a law of the District of Columbia. 

EDWARD H. THOMAS, 

Corporation Counsel, 
By GUS A. SCHELDT, 

Assistant Corporation Counsel. 

Personally appeared J. F. Butt? this fourteenth day of June, 
A. D. 1910, and made oath before me that the facts set forth in the 
foregoing information are true, and those stated upon information 
received he believes to be true. 

[Seal Police Court of District of Columbia.] 

BERNARD F. LOCRAFT, 

Deputy Clerk of the Police Court 

of the District of Colwmoia. 


In the Police Court of the District of Columbia. 


No. 356,841. 

District of Columbia, Plaintiff, 

vs. 

Sophia C. Pitciilynn, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause which came on 
for hearing on the 3rd day of August, in the year 1910, before the 
Hon. James L. Pugh, presiding Judge, the defendant interposed 
a motion to quash the information in said case upon the following 
grounds, to-wit: 

1st. That said information charges no offense against the de¬ 
fendant. 

2nd. That Section 7 of Article 8 of the Police Regulations of the 
[District of Columbia on which said information is based is uncon¬ 
stitutional. unreasonable, unusual, unjust a m i-oppres^^fi nnd de- 

__ enjoyment of her prope rty. 

That the Act of Congress of J anuarv~2B, 18 $77 orso'm uch 
thereof as confers upon the Commissioners of the District of Colum¬ 
bia the power to regulate the keeping of fowls is invalid. 

4th. That Section 7, Article 8 of the Police Regulations in the 
District of Columbia is invalid because neither the Act of Congress 
of January 26, 1887, nor the Joint Resolution of Congress of Feb¬ 
ruary 26, 1892, ronfers nnon the Commissio ners of the District of 
Columbia any power or authority to in any manner prohibit the 




That said Section 7 of Article 8 of the Police Regu¬ 
lations of the District of Columbia is invalid because neither 
the Act of Congress of January 26, 1887, nor the Joint Resolution 
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of February 26, 1892, confers upon the District Commissioners any 
power or authority to lic ense the ke eping of fowls. • 

6th. TUat said Section 7, Article ft uf tilt 1 Phlh-c Regulations is 
vague and uncertain and .inconsistent with Section 4, Article 7 of 
said Police Regulations. 

7th. That said Section 7, Article 8 of said Police Regulations is 
unconstitutional and void in that it unjustly discriminates against 
the defendant and in favor of persons living within the District of 
Columbia, hut outside of the fire limits thereof. 

8th. That said Section 7. Article 8 is not such a reasonable regu¬ 
lation as the Commissioners of the District of Columbia were au¬ 
thorized to make by Act of Congress of January 26, 1887, and by 
Joint Resolution of Congress of February 26. 1892. 

9th. That said Section 7, Article 8 of said Police Regulations is 
unreasonable and void in that the District Commissioners have no 
right or power by ordinance to delegate to the residents of the same 
square or block in which an accused person resides to say whether 
roosters shall be kept on said premises. 

And thereupon the following agreed statement of facts was filed 
and consolidated with the said motion to quash, to-wit: 

It is hereby stipulated by and between the parties in the above 
entitled cause that the following facts have been duly proven; that 
they constitute all of the material facts; and that the court 
4 shall hear and determine the above entitled cause upon said 
facts; 

That the defendant, Sophia C. Pitchlynn. did on the 11th day of 
June, 1910. keep certain fancy chickens inside the fire limits of the 
District of Columbia, within twenty-five feet of a structure owned 
bv another and used for human habitation, occupation or assemblv. 

That on said 11th day of June, 1910, the house, perches, nests 
and yard were clean, free from odor, dry and well ventilated, and 
that the drinking fountains were clean and supplied at all times 
with fresh water. 

That said defendant raises and has for a number of years raised 
said fancy poultry for the purposes of sale as breeding stock. 

That this stipulation is made a part of the information and the 
defendant agrees to move to quash and try the case upon questions 
of law. 



PRESTON B. RAY, 

E. REEVES BRADDOCK, 
Attorneys for Defendant. 
E. H. THOMAS, 

\ Per F. H. S., 

Corporation Counsel. 


After hearing argument of counsel for the respective parties on 
said motion, the court afterwards to-wit: on the 17th day of August 
1910, overruled the motion of the defendant to quash the informa¬ 
tion and afterwards to-wit: on the 20th day of August, 1910, on the 
agreed statement of facts found the defendant guilty of the offense 
charged in the information and imposed a fine of $5.00. 
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"W hereupon, counsel for the defendant, on said 17th day of 
August, 1910, excepted to said ruling of the court on matters of 
law, which exception was duly noted by the court upon his minutes 
and thereupon counsel for the defendant gave notice in open court 
at the time of said ruling of the intention of the defendant 
5 to apply to a Justice of the Court of Appeals of the District 
of Columbia for a writ of error. 

The defendant by her counsel therefore prays the court, to settle, 
sign and seal this her hill of exceptions which is accordingly done, 
now for then this 20th day of August, A. D. 1910. 

JAS. L. PUGII, 

Judge of Police Court, D. C. 


6 (Co/n/ °f Docket Entries.) 

In the Police Court of the District of Columbia, June Term, 1910. 

No. 356,841. 

District of Columbia 
vs. 

Sophia C. Pitchlynn. 

Information for Violation of Police Regulations. 

August 4, 1910.—Motion to quash information filed, argued and 
decision reserved. 

Stipulation of agreed statement of facts filed. 

August 17, 1910.—Motion to quash information overruled. 

Exceptions taken to the rulings of the Court on matters of law 
and notice given by defendant in open Court at the time of said 
rulings of his intention to apply to a Justice of the Court of Appeals 
of the District of Columbia for a writ of error. 

August 20, 1910.—Defendant arraigned. Plea: Not guilty. 
Judgment: Guilty. Sentence: To pay a fine of five dollars and, in 
default, to be committed to the Workhouse for the term of fifteen 

days. 

« 

Bill of exceptions presented, settled, signed, sealed and filed. 

Recognizance in the sum of fifty dollars entered into on writ of 
error to the Court of Appeals of the District of Columbia upon the 
condition that in the event of the denial of the application for a 
writ of error, the defendant will, within five days next after the 
expiration of ten days, appear in the Police Court and abide bv and 
perform its judgment. and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of Appeals of 
the District of Columbia and abide by and perform its judgment in 
the premises. 

LEE PITCHLYNN, Surety. 
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Thereupon proceedings stayed for ten days. 

August 26, 1910.—Writ of error received from the Court of Ap¬ 
peals of the District of Columbia. 


7 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, N. C. Harper, Deputy Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 6 inclusive, to be true copies of originals in cause No. 
356841 wherein the District of Columbia is plaintiff and Sophia C. 
Pitchlynn — defendant, as the same remain upon the files and 
records of said Court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said Court, — the City of Washington, in said District, 
this 9th day of September, A. D. 1910. 

[Seal Police Court of District of Columbia.] 

N. C. HARPER, 

Deputy Clerk Police Court, Dist. of Columbia. 

[Endorsed:] No. 356841. District of Columbia vs. Sophia C. 
Pitchlynn. Transcript of Record. 


8 United States of America, ss: 

The President of the United States to the Honorable James L. Pugh, 

Judge of the Police Court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before 
you, between District of Columbia, Plaintiff, and Sophia C. Pitch¬ 
lynn, Defendant, a manifest error hath happened, to the great dam¬ 
age of the said Defendant as by her complaint appears. We being 
willing that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed¬ 
ings aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this writ, so 
that you have the same in the said Court of Appeals, at Washing¬ 
ton, within 15 days from the date hereof, that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
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Court of Appeals, the 26th day of August, in the year of our Lord 
one thousand nine hundred and ten. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

By MONCURE BURKE, 

Assistant Clerk. 

Allowed by 

SETH SHEPARD, 

Chief Justice of the Court of 

Appeals of the Distnct of Columbia. 

[Endorsed:] Filed Aug. 26, 1910. Fred Sebring, Clerk Police 
Court, D. C. 

Endorsed on cover: District of Columbia Police Court. No. 2218. 
Sophia C. Pitchlynn, plaintiff in error, vs. District of Columbia. 
Court of Appeals, District of Columbia. Filed Sep. 9, 1910. Henry 
W. Hodges, clerk. 
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|/mrt of jjistrid o| Columbia. 


OCTOBER TERM, 1910. 


No. 2218. 


No. 13, SPECIAL CALENDAR. 


SOPHIA C. PITCHLYNN, Plaintiff in Error, 

vs. 

DISTRICT OF COLUMBIA. 


BRIEF FOR DISTRICT OF COLUMBIA. 


Statement of the Case. 

This case comes into court upon a writ of error to the 
Police Court of the District of Columbia, which convicted the 
plaintiff in error of a violation of section 7, article 8, of the 
police regulations relating to the keeping of domestic fowls. 
This regulation is as follows: 

“Sec. 7. No person shall keep any kind of do¬ 
mestic fowl or pigeons inside the fire limits of the 
District of Columbia, within twenty-five feet of any 
structure owned by another and used for human hab- 
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itation, occupation or assembly, whether said struc¬ 
ture be in the same or an adjacent block or square, 
nor shall such domestic fowls be permitted to run, 
fly or stray, within twenty-five feet of any such 
structure within the said fire limits. Jso such domes¬ 
tic fowls or pigeons shall be kept within the fire 
limits without a permit from the health officer 
of the District of Columbia or otherwise, than in 
compliance with the following conditions, to wit: 

I. House .— 

1. To be kept dry, well ventilated, and with win¬ 
dow so placed, if possible, to admit sunlight. 

2. To be kept well whitewashed within. 

3. To be cleaned at least once a week between No¬ 
vember 1st and May 1st, twice a week between May 
1st and November 1st, and oftener, if necessary. 

II. Perches. —To be movable and kept clean. 

III. Chicken Nests. —To be movable and cleaned, 
aired and sunned at frequent intervals. 

IV. Drinking Fountains. —To be cleaned, and 
supplied at all times with clean water. 

Y. Yard. —Surface to be kept clean and yard kept 
free from odor. 

VI. No roosters are to be kept on the premises 
within said fire limits without the written consent 
of a majority of the householders in that square or 
block, filed with the health officer. 

If the said conditions are not complied with said 
permit shall be revoked: Provided, That nothing 
herein shall apply to such fowls or pigeons confined 
in coops in regularly established provision stores or 
public markets or to stores regularly established for 
the sale of fancy poultry or pigeons, or to fowls 
brought upon the premises and kept for a brief 
period, not to exceed twenty-four hours, for consump- 
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tion. Any person violating any of the provisions of 
this section shall be fined not less than three dollars 
and not more than ten dollars, and each day such 
fowls or pigeons are kept in violation of any of the 
provisions of this section or any condition contained 
in any said permit shall be deemed a separate 
offense.” 

The information charges that the defendant in error 

‘‘on the 11th day of June in the year A. D. 1910, 
in the District of Columbia aforesaid and in the city 
of Washington on premises No. 1104 6th street, 
Northwest, and within the fire limits of the District 
of Columbia, did then and there keep certain do¬ 
mestic fowls, to wit, chickens, said chickens being 
kept within 25 feet of a structure owned by another 
and used for habitation and occupation in the same 
block or square of premises 1104 6th street, North¬ 
west, aforesaid.” 

The case was tried upon an agreed statement of facts, and 
a motion to quash the information (Record, p. 3) was made 
as follows: 

“It is hereby stipulated by and between the parties 
in the above entitled cause that the following facts 
have been duly proven; that they constitute all of 
the material facts; and that the court shall hear and 
determine the above entitled cause upon said facts. 

That the defendant, Sophia C. Pitchlynn, did on 
the 11th day of June, 1910, keep certain fancy 
chickens inside the fire limits of the District of Co¬ 
lumbia, within twenty-five feet of a structure owned 
by another and used for human habitation, occupa¬ 
tion or assembly. 
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That on said 11th day of June, 1910, the house, 
perches, nests and yard were clean, free from odor, 
dry and well ventilated, and that the drinking foun¬ 
tains were clean and supplied at all times with fresh 
water. 

That said defendant raises and has for a number of 
years raised said fancy poultry for the purposes of 
sale as breeding stock. 

That this stipulation is made a part of the informa¬ 
tion and the defendant agrees to move to quash and 
try the case upon questions of law.” 

The court overruled the motion to quash and imposed a 
penalty of five dollars (Record, p. 3). 

ARGUMENT. 

The argument for the plaintiff in error in the court be¬ 
low proceeded under three heads: 

1. The court had no power to pass the regulation in ques¬ 
tion. In reply to this argument it is sufficient to say that 
this court said in the case of District of Columbia vs. Keen 
(31 App., 541), in passing upon another ordinance at¬ 
tempting to regulate the keeping of domestic fowls, that 
••principles involved in this regulation have been so often 
decided by this court that we have no doubt that a proper 
regulation can be drawn which will cover all the essential 
points in the one at issue’’ (page 544). 

We believe nothing further is necessary to be said on this 
head. 

2. The plaintiff in error urged also that the Commis¬ 
sioners had no power to pass a regulation to prevent the 
keeping of domestic fowls; that the regulation in question 
absolutely prohibited the keeping of domestic fowls within 
twenty-five feet of the dwelling of another within the fire 
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limits; and that the power to regulate does not confer power 
to suppress. We cannot agree, however, that this was an at¬ 
tempt to prevent the keeping of domestic fowls. As a health 
measure it must be perfectly obvious that in tin thickly- 
settled portions of the city fowls should not be kepi t<x> 
close to occupied dwellings, and there has been no showing 
in the court below that the distance specified in the regula¬ 
tion, to wit, twenty-five feet, is at all unreasonable, and 
certainly on the face of the regulation it would not appear 
to be unreasonable. And if the question were reduced to 
one of absolute prohibition we submit the regulation might 
even then be sustained. The keeping of cattle and hogs 
within the city limits has been prohibited for a great many 
years, and the right to pass such regulations has never been 
questioned. 

We submit the following cases upon the question of regu¬ 
lation : 

The rule is generally recognized that municipal corpora¬ 
tions are prima facie the sole judges respecting the necessity 
and reasonableness of their ordinances, and hence the legal 
presumption is in their favor unless the contrary appears on 
their face or is established by proper evidence. 

McQuillan Muns. Ord., sec. 186. 

“Where a municipal legislation has authority to 
act it must be governed not by our, but by its own, 
discretion, and we should not be hasty in convicting 
them of being unreasonable in the exercise of it.” 

Fisher vs. Harrison, 2 Grant Cases (Pa.), 

291. 

There is a legal presumption that the ordinance is reason¬ 
able, and the burden is upon the one who denies its validity. 
State (Trenton Horse Rv. Co.) vs. Trenton, 53 N. J. 
Law, 132; 20 Atl. Rep., 1076. 
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In determining what is reasonable the court should not 
substitute its discretion for that of the municipal legislature. 

Kansas City vs. Me A leer, 31 Mo. App., 433-436. 

In questions of doubt the courts are inclined to defer to 
the discretion and judgment of the municipal authorities. 

McQuillan Muns. Corp.. sec. 187, and cases, n. 36. 

It is thus manifest that as a rule the municipal authorities 
are more competent to pass upon such questions than judicial 
tribunals. In recognition of this fact the rule is of universal 
application that a clear case should be made out to authorize 
the court to interfere with the exercise of the police power of 
a municipal corporation on the ground of unreasonableness. 

McQuillan Muns. Corp., sec. 187, and cases, n. 39. 

To arrive at a correct decision whether the police regula¬ 
tion is reasonable or not regard must be had to its object 
and necessity. 

In the case at bar there was no evidence before the Police 
Court upon which it could act in declaring the regulation 
void. 

This court in the case of Moses vs. U. S. (16 App. D. C., 
428), in speaking of the exceptions in smoke law, exempt¬ 
ing locomotives, steamboats and private residences from its 
operation, said: “It is presumed that these various condi¬ 
tions were also considered by Congress in the exercise of its 
discretion in the premises.” 

So in the case of the regulation of fowls, etc., by the Com¬ 
missioners. It is to be presumed that they promulgated the 
regulation only after due investigation of the subject-matter, 
and that the exceptions are based upon substantial and 
pertinent grounds. 

The free and unregulated keeping of fowls or pigeons in 
a thickly-settled community like the District of Columbia 
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might easily become a matter of considerable annoyance 
to the inhabitants, to say nothing of the injury of property 
by trespass, and its disfigurement by filth. It takes no stretch 
of the imagination to conceive that such fowls and pigeons 
might also be a serious menace to the health, comfort and 
quiet of the community. 

The exception in the regulation in favor of fowls and 
pigeons confined in coops in regularly established provision 
stores or public markets, is reasonable. The mischief which 
the general provisions of the regulation aims to prevent has 
no application to them, and if all fowls in the District of 
Columbia were so cooped there would be no necessity for the 
promulgation of the regulation. 

The regulation does not deprive defendant of the enjoy¬ 
ment of her property. It simply regulates its use, having 
regard to the interest and welfare of others in the com¬ 
munity. 

“It does not follow that a police regulation is un¬ 
reasonable and oppressive in a legal sense because it 
may be inconvenient to the individual, as well as 
burdensome in a particular sense, as regards his per¬ 
sonal liberty or the uses of his property.” 

Macfarland vs. R. R. Co., 18 App. D. C., 466. 

The police power extends not only to the abatement of 
that which has become a nuisance, but also to the prohibition 
of the acts w T hich may become such. 

Watertown vs. Mayo, 109 U. S., 315. 

As to Permits. 

This court in the case of District of Columbia vs Weston 
(23 App. D. C., 363) sustained the Police Regulations of 
the District relating to the storage, etc., of inflammable oils. 
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although the license was contingent upon the approval of 
the Building Inspector and Chief Engineer of the Fire 

Department. 

In the recent case of District of Columbia vs. Lewis (26 
App. D. C., 133) it was held that a police regulation pro¬ 
hibiting the firing of a pistol within the city limits without 
a permit from the Major and Superintendent of Police was 
valid. 

Analogous to this case we think are the two cases of Bar- 
bier vs. Connolly, 113 U. S., 27, and Soon Hing vs. Crowley, 
113 U. S., 703.* 

In these cases it appears that an ordinance which made it 
unlawful for any person to carry on the business of a public 
laundry within certain designated limits without first having 
obtained a. certificate signed hg the health officer of the sani¬ 
tary condition of the premises, and also a certificate signed 
bg the board of fire wardens of the municipality that the 
stoves, etc., were in good condition and that their use was 
not dangerous to the surrounding property from fire, and 
which ordinance required the health officer and board of fire 
wardens, upon application of any one to open or conduct 
the business of a public laundry, to inspect the premises (as 
in these regulations), and if they were found satisfactor g in 
all respects, to issue the required certificates, was held un¬ 
objectionable. 

“In the course of judicial inquiry into the exercise 
of the powers intrusted to the Commissioners, in a 
particular matter, it must be remembered that they, 
too, occupy a position of important public trust, as 
well as presumed impartiality. They are commis¬ 
sioned to stand between the public interests and wel¬ 
fare. on the one hand, and private indifference 
thereto and individual selfishness, upon the other. 

“Whilst what they may deem for the general wel- 










9 


fare is not to be promoted bv unreasonable regula¬ 
tions that unnecessarily oppress the individual, it 
does not follow that one is unreasonable and op¬ 
pressive, in a legal sense, because it may be incon¬ 
venient to the individual, as well as burdensome and 
oppressive, in a particular sense, as regards either his 
personal liberty or the uses of his property.” 

Macfarland i’s. R. R. Co., 18 D. C. App., 
466-7. 

“Then, again, it is not apparent to us why the very 
general and comprehensive authority conferred upon 
the Commissioners by the joint resolution of Feb. 28, 
1892, ‘to make and enforce all such reasonable and 
usual police regulations, in addition to those already 
made under act of January 26, 1887, as they deem 
necessary for the protection of lives, limbs, health, 
comfort, and quiet of all persons, and the protection 
of all property within the District of Columbia.’ does 
not warrant the regulation here in question, the plain 
purpose of which is to insure quiet and good order in 
the market place.” 

Taylor vs. D. C., 33 Wash. Law. Rep., 67. 
See also— 

D. C. vs. Hazel, 16 D. C. App., 283. 

Callan vs. P. C., 16 D. C. App., 271. 

Stephens vs. D. C., 16 D. C. App., 279. 

Montz vs. D. C., 20 D. C. App., 568. 

Dupont vs. D. C., 20 D. C. App.. 477. 

Ullman vs. D. C., 21 D. C. App., 241. 

D. C. vs. Weston, 32 Wash. Law Rep., 284. 

B. & 0. R. R. vs. D. C., 10 D. C. App., 111. 

Stevens vs. Stoutenburgh, 8 D. C. App., 513. 
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The police power f saps the highest authority, has no lim¬ 
itations save that it shall not violate the fundamental prin¬ 
ciples of our institutions. 

Whatever is contrary to public policy or inimical to the 
public interests is subject to the police power, in the exercise 
of which the Legislature is vested with a large discretion 
beyond the reach of judicial inquiry, if it is exercised bona 
fide for the protection of the public. 

Louisville vs. Kentucky, 161 U. S., 667. 

An ordinance prescribing limits in a city, outside of which 
no women of lewd character shall dwell, with a proviso that 
nothing therein shall be so construed as to authorize such 
women to occupy a house in any portion of the city, and 
with nothing in the ordinance to deny the ordinary right of 
individuals to restrain a private nuisance, is an exercise of 
the police power which does not invade the rights of 
property-owners in or adjacent to the prescribed limits, in 
violation of the Federal Constitution, although the pe¬ 
cuniary value of their property may be depreciated in con¬ 
sequence thereof. 

L’Hote vs. New Orleans, 177 U. S., 587. 

A municipal ordinance which prohibits liquor-sellers from 
providing wine rooms or other places where females may be 
supplied with liquor, and from permitting females to be or 
remain for that purpose where liquor is sold, or in any place 
adjacent thereto or connected therewith, and from employ¬ 
ing females to wait or attend upon any person therein, and 
which forbids females from remaining in any such place 
and waiting and attending upon any person or soliciting 
drinks therein, is a valid exercise of the police pow T er not 
repugnant to the Federal Constitution. 

Cronin vs. Adams, 192 U. S., 108. 
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The possession and enjoyment of all rights are subject to 
such reasonable conditions as may be deemed by the gov¬ 
erning authority of the country essential to the safety, health, 
peace, good order, and morals of the community. 

Crowley vs. Christensen, 137 U. S., 86. 

. “Every citizen holds his property subject to the 
proper exercise of his power either by the State Legis¬ 
lature direct or by public or municipal corporations 
to which the Legislature may delegate it. * * * 

It is well settled that laws and regulations of this 
character, though they may disturb the enjoyment 
of individual rights, are not unconstitutional though 
no provision is made for compensation for such dis¬ 
turbance. * * * If one suffers injury it is either 

damnum absque injuria, or in the theory of the law, 
he is compensated for it by sharing in the general 
benefits which the regulations are intended and cal¬ 
culated to secure.” 

1 Dillon Mun. Corps., 141, 3d ed. 

“The police power is incapable of exact definition 
and of a precise limitation. * * * Under this 

power it imposed on the owner of urban property 
the duty of keeping his vaults and grounds clean, 
and the removal of all causes for the generation and 
spread of disease. This power as to active duties re¬ 
quired under it has usually been confined to acts to 
be performed on property in the use and occupancy 
of the party upon whom they are imposed, and such 
imposition has been on account of such occupancy. 
The power imposes also a personal duty on account 
of the relation which the person from whom the 
requisition is made bears to the property, with refer¬ 
ence to which the duty is to be performed.” 

Macon vs. Patty, 57 Miss., 407. 
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3. The plaintiff in error also contended that this is an 
attempt to license the keeping of domestic fowls and was 
invalid for that reason, citing the case of Flushing vs. Car- 
riahy (87 Hun., 63), holding that cows could not be kept 
within 200 feet of a dwelling without a special permit from 
the Board of Health. We submit that this doctrine has no 
application to the present case. There is no attempt* here 
to provide anything in the way of license; no fees are 
charged and in the case at bar no question of permits enters 
into the discussion. 

An earnest effort has been made in preparing this regula¬ 
tion to provide one which would meet with the approval of 
this court and be free from criticism made upon a former 
regulation in the case of the District of Columbia vs. Keen, 
above referred to. In that case the court said there was no 
exemption in the case of fowls kept upon the premises a 
short time for food. Such a provision has been made in the 
present regulation. 

The court said again if the regulation was intended as a 
health measure it was inconsistent because it permitted the 
keeping by consent of the neighbors. That provision has 
also been cured and no consents are provided for in the 
present regulation. 

The court said again that the regulation was too indefi¬ 
nite because first it required consents within 100 feet with¬ 
out saying whether in the same or adjoining squares. The 
present regulation says “whether the said structure be in the 
same or adjacent block or square.” And again, that the 
place from which the measurement was to be made was in¬ 
definite, to wit, 1 from the boundaries of the premises upon 
which fowls are to be kept.” The present regulations say 
“within 25 feet of any structure owned by another and used 
for human habitation, occupation or assembly”; which is 
perhaps as precise as a regulation need be made. 
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We submit in conclusion that the present regulation is 
reasonable, uniform and free from discriminations, and we 
trust this court will see its way clear to sustain it as a 
measure adequately adopted for the protection of the public 
health. 

Respectfully submitted, 

Edward H. Thomas, 

Francis H. Stephens, 
Attorneys for the District of Columbia. 
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